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Court of Appeals of the District of Columbia. 


No. 3742. 

B. F. Seymour, Appellant, 
vs. 

R. II. Terrell, &c., et al. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 65887. 

B. F. Seymour Plaintiff, 
vs. 

Hon. R. II. Terrell, One of the Justices of the Municipal Court, 
District of Columbia, and Margaret Murphy, Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered. That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Writ of Prohibition, 

Filed August 4, 1921. 

‘ In the Supreme Court of the District of Columbia. 

; Law. No. 65887. 

' • B. F. Seymour, Plaintiff, 

vs. 

Hon. R. H. Terrell, One of the Justices of the Municipal Court, 
District of Columbia, and Margaret Murphy, Defendants. 

On July 22, 1921 the defendant Murphy filed a complaint, 
L. & T. 204,156 in the Municipal Court against this plaintiff, copy 
of which is hereto annexed as exhibit as part of this Petition, 
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2 B. F. SEYMOUR VS. R. IT. TERRELL, ETC., ET AL. 

returnable August 3, 1921, whicli eoinplaint, summons, and order 
of the Rent Commission made part thereof, fails to state that 
Margaret Murphy is the owner of the premises demanded and this 
plaintiff filed a motion and four j)leas to the jurisdiction of the said 
Municipal Court in the said action, copy of each of which are an¬ 
nexed hereto as part of this Petition as exhibits “B”, “C”, “D’^, 
and “F”. 

2. Whereupon the Municipal Court, Hon. II. R. Terrell, one of 
the Justices thereof, presiding in the L. (fe T. division, announced 
that he would overrule the motion and pleas, thus assuming juris¬ 
diction, and would proceed to give judgment in favor of the de¬ 
fendant Murphy for possession at 10 A. M. Thursday, August 4, 
1921, on the order of the Rent Commission, filed as part of exhibit 
“A” as above, as the order of the Rent Commission was final and 
conclusive of all defenses. 

2 3. That the Rent Commision in said complaint #3504 
did not decide either of the disputes between the owner and 

the tenant as to the accuracy and sufficiency of the statement set 
forth in such notice, as to the good faith of such demand, or as to 
the service of the notice, all of which matters in dispute. Section 
109 of the Ball Rent Law make mandatory’ on the Commission to 
decide as it decides matters under Section 106; the Statute do^ not 
give the Rent Commission jurisdiction to determine ownership of 
the premises and in this said complaint #3504 the Commission 
shows it was not even before the Commission and that there was no 
call by the Commission on this plaintiff to prove lack of ownership 
and that question was not attempted to be deterniined or decided 
by the Commission in dismissing the said complaint #3504 in the 
Rent Commission. 

4. That on the day the Rent Commission heard said complaint 
#3504 this plaintiff Seymour, who was complainant in that com¬ 
plaint, when the Commission announced its decision in the open 
session of the Commission in the |)resence of defendant Margaret 
Murphy, who was defendant therein, took exception to the ruling 
of the Commission dismis.sing the complaint which exception the 
Commission allowed and this jdaintiff at the same time and in like 
manner in said open session of the Commission took an appeal to, 
and noted an appeal to the Court of Appeals of the District of 
Columbia to have said determination of the Commission reversed; 
that later this plaintiff filed with the said Commission a due and 
proper bond in gooil security, to wliich no objection was made, 
as a cost and supei*sedeas bond on said appeal in accordance 
with Rule 10 of the rules of the Court of Appeals and on 

3 July 12th, 1921 after notice, Margaret Murphy’s counsel 
being present this plaintiff moved that the said Rent Com¬ 
mission approve the said bond to which approval defendant Murphy 
objected on the ground that it was too late and that there was no 
appeal from such a determination and for these reasons the Com¬ 
mission refused to approve the bond; on July 27th, 1921 this 
plaintiff filed with the Rent Commission a true and correct bill of 
exception of all the proceedings in the said complaint #3504 and 
gave notice to Margaret Murphy that on July 29th, 1921 he would 
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move the Commission to approve the said bills of exception and said 
bond and to extend the time in which to file the transcript of the 
record in the Court of A|)i)eals until August 30th, 1921 and would 
apply for a co])y of transcript on August 1st, 1921, all of which 
motions were continued by the Commission until August 1st, 1921 
when they were denied for the same reasons; that this plaintiff is 
now applying to the Court of Appeals for writ to certify the whole 
record and to docket same in the Court of Appeals and to approve 
the bond and bills of exception or for an alternative writ of 
mandamus to compel the Kent Commission to approve the said bond 
and sign and api)rovc the bills of exception or to direct the Kent 
Commission to rehear the said complaint and to determine the ques¬ 
tions in dispute between the Landlord and Tenant as above. 

5. That by Section 109 and the last ])aragraph of Section 119 
the said Munici])al Court has no jurisdiction of sucli an action as 
said L. cV: T. #204,150 during the life of the Ball Rent Law. 

Wherefore the premises considered, the plaintiff praj^s: 

4 1. That he be permitted to tile this petition and that Hon. 

K. 11. Terrell one of the justices of the Municipal Court of the 
District of Columbia and Margaret Murphy be made i)arties defend¬ 
ant, requiring them to answer the same. 

2. That a rule issue rctiuiring said defendants to show cause why a 
writ of prohibition shouhl not issue directed to said Honorable R. H. 
Terrell, Justice, prohibiting him or any of the other Justices of the 
said Municii)al Court from taking further proceedings in the said 
Jj. <fc T. action #204,156. 

3. That a writ of i)rohibition issue forbidding Hon. R. H. Terrell 
Justice and the otlier Justices of the Municipal Court from further 
proceeding in the said L. it T. action #204,156, entitled Margaret 
Murphy versus B. F. Seymour in said Court. 

4. That this i)laintitf he granted such other and further relief as 
his case may require and to the Court may seem just and proper, in¬ 
cluding counsel fee for his attorney Raymond M. Hudson and the 
costs of the Court. 

B. F. SEYMOUR, 

Petitioner, 

Bv COUNSEL. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

I Raymond M. Hudson, being first duly sworn, depose and state 
that I am familiar witli the facts set forth in the foregoing petition 
and the same are true and correct. 

RAYMOND M. HUDSON. 


Sworn and subscrilxid to before me by Raymond M. Hud¬ 
son, Esq. this the 4th day of August, 1921. 

MORGAN H. BEACH, 

Clerk 

By ALF. G. BUHRMAN, 

Asst. Clk. 
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B. F. SEYMOUR VS. R. TI. TERRELL, ETC., ET AL. 

Kxiiibit “A.” 

In the Municipal Court of the District of Colunihia, 321 John 

Marshall Place. 

No. 204,150. 

Margaret Murpjiy, Plaintiff, 
vs. 

B. F. Seymour, Defendant. 

The President of the United States to the defendant, B. F. Seymour, 

Greeting: 

You are hereby suininoned to appear in this Court on the 3 day of 
Aug. A. 1). 1921, at 10 o’clock A. M., to answer the plaintiff’s com¬ 
plaint and show cau.se why judgment should not be given against 
you for the restitution of the j)ossession of the |)remises described in 
the complaint, under oath, filed herein by said plaintiff*, besides costs; 
and in case of your failure so to appear and answer, the suit will be 
proceeded with as in case of default. 

Witness the Honorable Judges of said Court this July 22, 1921 
day of Julv, A. D. 1921. 

BLANCHE NEFF, 

Clerk, 

By E. E. CUMMINS, 

Asst, Clerk. 


6 District of Columbia, To wit: 

Your complainant, Margaret Murphy, being first duly sworn ac¬ 
cording to law, states that she is entitled to the pos.^^ession of the prem¬ 
ises known as Apartment 204 Rutland Courts, No. 1728 17th Street, 
Northwest, located in the District of Columbia, and that the same is 
unlawfully detained from her and held without right by the defend¬ 
ant, B. F. Seymour, to whom the complainant’s assignor had hereto¬ 
fore rented the said premises as a term tenant and whose tenancy and 
estate has been determined as provided in the agreement under 
which said tenancy was established (and the service of a due notice 
to quit) and the determination of the Rent Commission rendered on 
the 13th day of June, 1921, a true coi)y of which is attached hereto. 

Complainant therefore prays that a Summons be issued, com¬ 
manding the defendant to appear and show cause why judgment 
should not be given against him for the restitution of the possession 
of said premises, and costs of this suit. 

(Sgd.) MARGARET MURPHY. 

Subscribed and sworn to before me this 21 day of July, A. D. 
1921. 

[seal.] (Sgd.) WILLIAM L. BROWNING, 

Notary Public, D, C, 



B. F. SEYMOUR VS. R. H. TERRELL, ETC., ET AL. 


O 


7 Before the Rent Commission of the District of Columbia. 

No. 3504. 

B. F. Seymour, Complainant, 
vs. 

Margaret Murphy, Defendant. 

The above-entitled case came on for hearing on the thirteenth day 
of June, 1921, upon the complaint of B. F. Seymour, disputing the 
accuracy and sufficiency of the statements set forth in a certain notice 
to quit Apartment No. 204, in the apartment house known as the 
Rutland Courts, No. 1725 Seventeenth Street, Northwest, in the City 
of Washington, District of Columbia, served uix)n him on the twenty- 
ninth day of April, 1921, by the defendant, Margaret Murphy; dis¬ 
puting the propriety and sufficiency of the service of said notice, and 
also the good faith of the demand made by said defendant for pos¬ 
session of the said a[)artment; and the said B. F. Seymour, through 
his attorney, R. M. Hudson, being present, and being called upon by 
the Commission to make good his said complaint, and declining and 
failing so to do and announcing to the Commission that he would not 
otter or submit any evidence whatever in support of said complaint, 
it was, by the Commission, then and there ordered 

That said complaint be, and the same is hereby, this thirtieth day 
of June, A. D. 1921, dismissed. 

By the Commission: 

rsEAL.I A. LEFTWICH SINCLAIR, 

CLARA SEARS TAYLOR, ' 
WM. F. CtUDE, 

Commissioners. 


8 I hereby certify that the foregoing is a true and accurate 

copy of the original determination on file in the office of the 
Rent Commission. 

DANIEL C. ROPER, Jr., 
Secretary Rent Commission. 
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Exhibits B, C, 1), E, & F. 

In llie Municipal Court of the District of Columbia. 

No. —. 

Maiujaret Ml RiMiY, Plaintitf, 
vs. 

B. F. Seymour, Defendant. 

Motion. 

Now conies the defendant by counsel and moves to dismiss the 
complaint for the following reasons; 

1. The complaint does not allege that Margaret Murphy is the 
owner of the premises sought. 

2. Because the Municipal Court has no jurisdiction of the matter 
of this action during the life of the Ball Rent I^iw. 

3. Because the complaint shows allil inatively that the Rent Com¬ 
mission did not decide the three disiiutes between the Landlord and 
Tenant, namely, the accuracy and suHiciency of the statements set 
forth in the notice, the good faith of the demand, or the service of 
the notice. 

4. Other grounds to be assigned at bar. 

Attorney for Defendant. 


9 First Plea. 

Now comes the defendant by his attorney, Raymond M. Hudson, 
Esq. for plea to the complaint filed with the court, says; that this 
Court has no jurisdiction of this action because it is an action to 
recover possession which the tenant resists on the ground that the 
plaintiff is not the bona fide owner of the jiremises sought, therefore 
this court has no jurisdiction of the subject matter and the defend¬ 
ant prays judgment whether the court ought to take further cog¬ 
nizance of this action. 


Attorney for Defendant. 


Second Plea. 

Now comes the defendant by counsel, Raymond M. Hudson, Esq. 
as a further plea to the complaint filed herewith, says; that this 
Court has no jurisdiction over this action because it is an action to 
recover possession which the tenant resists and then disputes the 
accuracy and sufficiency of the statements set forth in the 30 days’ 
notice and the tenant also disputes the good faith of such demand 
and the ser\dce of the notice which matters of dispute were before 
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the Rent Commission but have not been determined by it, where¬ 
fore, this case is properly determinable by the said Rent Commis¬ 
sion; wherefore this defendant prays judgment whether this Court 
should take further cognizance of this action. 


Attorne]) for Defendant. 


10 Third Plea.. 

Now comes the defendant by his attorney, Raymond M. Hudson, 
Esq. for further plea to the complaint filed herein, says; that the said 
plaintitf has accepted from the defendant payments on account of 
rent for the said ])remises for a j/eriod of time subsequent to the 
termination of alleged .‘U) days’ notice and subsequent to the alleged 
determination of the Kent Commission. 


Attorney for Defendant. 


Fourth Plea. 

Now comes the defendant by his attorney Raymond M. Hudson, 
Esquire, for further j)lea to the comjfiaint filed herein, says; that this 
Court has no jurisdiction over this a(*tion because it is an action for 
])ossession which the tenant resists on ground that the plaintiff has 
not served a 80 days’ notice as re(piired by the Ball Rent Law which 
disputes hetween the Landlord and Tenant is cognizable only by 
the Rent Commission and which has not been determined by the 
said Rent Commission, wherefore the defendant prays judgment 
whether the Court ought to have further cognizance of this action. 

Attorney for Defendant. 


Motion. 

Now comes the defendant and moves the Court to extend the time 
within which he may make demand for jury trial and made 
11 deposit to cover same. 

Attorney for Defendant. 

Pule to Shoio Cause. 

Filed August 4, 1921. 

3|t ♦ * * * ♦ * 

On consideration of Petition of B. F. Seymour it is ordered this 
the fourth day of August, 1921, by the Court that a rule issue di¬ 
recting the defendants Honorable R. 11. Terrell, one of the Judges 
of the Municipal Court of the District of Columbia, and Margaret 
Murphy to show cause at 10 A. M. Friday August 12, 1921, why 
writ of Prohibition should not issue prohibiting further proceedings 
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by the said Honorable R. 11. Terrell, Judge, or any other Judge, 
of the Municipal Court in the L. & T. action #204,156 entitled 
Margaret Murphy, Plaintiff vs. B. F. Seymour, Defendant, in the 
said Municipal Court, provided, a copy of this order is serv’ed on the 
defendants or their attorney on or before August 10th, 1921. 

F. L. SIDDONS, 

Justice. 


Marshal's Return. 


Served a copy of the within rule on lion. B. II. Terrell personally: 
Aug. 4, 1921. 

MAURICE SPLAIN, 

U. S. Marshal. 

K. 
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Motion to Dismiss Petition. 


Filed August 12, 1921. 

* ♦ ★ ♦ ♦ 


Come now the defendants, by their attorneys, and move that the 
petition filed herein be dismissed, for and because of the following 
reasons: 

1. The defendant Murphy is not a judge or other judicial officer, 
and, consequently, petition for a writ of prohibition does not lie as 
against her. 

2. The Code of Laws for the District of Columbia provides for 
a writ of error from the judgments of the Municipal Court of the 
District of Columbia. 

3. The Municipal Court of the District of Columbia has juris¬ 
diction over both the parties and the subject matter. 

4. This court has no jurisdiction to grant a writ of prohibition in 
the case at bar. 

5. The petition, on its face, does not state sufficient grounds for 
the granting of a writ of prohibition, and is without merit. 

THEODORE D. PEYSER, 
GEORGE E. EDELIN, 

Attorneys for Defendants. 

Anmer of Robert H. Terrell to Rule. 

Filed August 12, 1921. 


District of Columbia, ss: 

Robert H. Terrell, being first duly sworn, deposes and says 
13 that he is one of the Judges of the Municipal Court of the 
District of Columbia, and one of the respondents to the rule 
to show cause issued herein; that on August 3, 1921, while presiding 
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in the landlord and tenant branch of the Municipal Court of the 
District of Columbia, the case known as Margaret Murphy vs. B. F. 
Seymour, Landlord and Tenant No. 204156, was regularly reached 
and called for trial; that both plaintiff and defendant were 
represented by counsel; that the record in said case shows that peti¬ 
tioner disputed the accuracy, sutHciency and service of the notice to 
quit upon which said suit for possession is based, and also disputed 
the good faith of the demand for possession made therein, and filed 
a complaint in the Kent Commission of the District of Columbia; 
that when said complaint came on to be heard before the Rent 
Commission, petitioner, ])y his attorney, refused to submit any 
evidence in support thereof; that consequently the said compladnt 
was dismissed by the Rent Commission; that immediately after the 
said case was called the attorney for petitioner requested that the 
case be continued indefinitely in view of the fact that petitioner 
wiis prosecuting an appeal from the Rent Commission of the Dis¬ 
trict of Cohnnhia to the Court of A}>peals of the District of Columbia, 
the said appeal involving the right to the possession of the premises 
in conti’ovei*sy; that it was then bj'ought forth that the petitioner 
had failed to* note his ai)peal in and present his bond to the Rent 
Commission within the time ])rescribe(l by law, and that consequently 
the Commission had definitely refused to approve the said bond 
tendered by the ])etitioner; that the Ball Rent Bill provides that an 
ap))eal from the Rent Commission to the Court of Appeals 
14 of the District of Columbia shall not in any way operate as 
a supersedeas or in any manner stay or postpone the enforce¬ 
ment of the determination a|>peale(l from; that because of these 
reasons the indefinite continuance of the case was refused; that 
thereupon counsel for petitioner requested that the case be continued 
until the next morning August 4, 1921, at 10 o’clock, in order that 
petitioner might have the o])portunity to file certain undisclosed 
pleas as a matter of record; that a. continuance was granted until 
the next morning for this reason; that on the morning of August 
4, 1921, petitioner’s attorney advised affiant that he would be a 
little late in answering the call of the said case because he had a 
matter to dispose of in the Supreme Court of the District of Columbia 
and asked that the case l)e held until he returned; that the call 
of the ease was delayed until counsel for the petitioner returned 
from the Supreme Court, respondent Murphy at all times being 
represented by counsel; that when counsel for the petitioner returned 
from the Supreme Court of the District of Columbia he^ was 
accompanied by a United States Deputy ^larshal, who immediately 
ser\^ed upon affiant the rule to show case issued herein; that the 
written motions and ])leas filed in said landlord and tenant proceed¬ 
ing on the 4th day of August 1921, were never presented in court, 
were never argued or submitted; that aftiant did not know that 
any such motions or ])leas were a part of the record of said cause 
until after the said rule had been served upon him with a copy of 
the petition for a writ of prohibition to which was attached a copy 
of the said motions and pleas; that consequently affiant never ruled 
upon said motions or pleas, nor did he announce that he would 
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overrule said motions and pleas; that the minutes of this 
15 Court do not show that the said motions and pleas were ever 
presented to the court and acted upon; that affiant is in¬ 
formed and l>elieves and therefore avers tliat copies of the said 
j>leas and motions were never at any time served upon respondent 
Murjdiy or her attorneys, and that consequently she has never had 
the opportunitv to answer said motions and ])leas. 

IIOIIEHT II. TERRELL. 

Subscribed and sworn to before me this lOtli dav of August, 1921. 

[SEAL.J KLANCIIE NEFF, 

Xotanj Piihlic, I). C. 

Ansirer of George E. Eilelui to Rule. 

District of Columbia, 

George E. Edelin, being first duly sworn de])Oscs and says that he 
is one of the attorneys for the respondents herein; that on the 1st 
day of November 1020, the res[)ondent, Margaret Murphy, became 
and was the purchaser for value of Apartment number 204 in 
Rutland Courts, 1725 Seventeenth Street, Northwest in the District 
of Columbia under the })lan of coojierative ownership; that on April 
29th 1921, she served upon the defendant a due and f)roper notice 
to quit, desiring the same for her own u.se and occupancy as a home; 
that a copy ()f the said notice to quit is attached hereto, inade a part 
hereof and is marked ‘‘Exhibit A’’; that thereupon on May 10, 
1921, the petitioner filed a complaint in the Rent Comihis- 
10 sion of the District of Columbia, disputing the service, ac¬ 
curacy and sufficiency of the said notice, and also disputing 
the good faith of the demand made therein, a copy of the said 
complaint being attached hereto, made a part hereof and markecl 
“Exhibit B”; that on the 27th day of May 1921,* the respondent, 
Margaret Murphy, filed her answer to the said complaint, a copy of 
the said answer being attached hereto, made a part hereof, and 
marked “Exhibit C’; that thereupon on the 4th day of .Tune 1921, 
the petitioner filed in the Rent Commission of the District of Colum¬ 
bia a motion to strike out respondent’s answer, which motion was 
by the Commission overruled; that the case coming on to be heard 
before the Rent Commission on the 9th day of June, 1921, and 
being regularly called, the petitioner being represented by counsel, 
the said counsel acting for and in behalf of petitioner definitely and 
specifically refused to submit any evidence whatever in support of 
his complaint; that consequently, on the 3()th day of June 1921, 
the Rent Commission dismissed the complaint filed by petitioner, a 
copy of the order of the Commission being attached hereto, made a 
part hereof, and marked “Exhibit D”; that on the 12th day of July 
1921, the petitioner noted an appeal to the Court of Appeals of the 
District of Colurnbia and presented a bond for approval of the Com- 
inission; that said bond was objected to because it was not filed in 
time, that there was no appeal to the Court of Appeals, and that 
the bond was not proper in form; that the Rent Commission refused 
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to approve the said bond; that on the 27th day of July 1921, the 
petitioner presented a second bond, together with an alleged bill 
of exceptions to llie Rent Connnission for approval; that the 


17 Rent Coinniisv^^ion refused to approve the said second bond 
and the said alleged bill of exce])tions, a copy of the order 
of the Rent Connnission l)eing attached hereto, made a part hereof 
and marked ‘‘Exhibit E’’; that on the — day of July, 1921, the 
respondent, Margaret Murphy, fded a complaint in the Municipal 
Court of the District of Columlaa, attaching thereto and making a 
part thereof the order of the Rent Commission, “Exhibit D”, a copy 
of the said complaint being attached hereto made a part hereof and 
marked “Exhibit E’’; that the said case came on for trial on the 


3rd day of August, 1921, before lion. Robert TI. Terrell, Judge of 
the Municipal Court of tlie District of Columbia, ])residing in the 
landlord and tenant branch of said court, said judge being one 
of the resj)ondents hereto, that when the said case was called for 
trial, counsel for the petitioner, defendant there, asked that the ca.se 
be indefinitely continued because petitioner was prosecuting an ap¬ 
peal to the Court of Appeals of the District of Columbia; that it 
was shown to the (Ajurt that petitioner was too late to prosecute such 
an aj)|)eal; that the Court refused to grant the said continuance; 
that thereupon counsel for the i)etitioner asked that the case be con¬ 
tinued until the next day for the i)urpose of allowing time for the 
filing of certain undisclosed ])leas as a matter of record; that this 
continuance was granted for the purpose set forth; that the case 
was again regularly reached and called at 10 o’clock on August 4th, 
1921; that counsel for petitioner did not answer the call but sent 
word that he was detained in the Su]U’emc Court of the District of 
Columbia ; that consequently counsel for respondents and the Court 
waited until the counsel for petitioner returned from the Supreme 
Court; that when counsel for petitioner returned from the 
18 Supreme Court he was accompanied by a United States 
Deputy Mai*shal, who served upon the said lion. Robert H. 
Terrell the rule to show cause issued herein; that petitioner did 
not serve upon respondent, Margaret Murphy or her attorney, at 
any time, a copy of the motions and pleas, filed in said landlord 
and tenant cause, on August 4th, 1921; that neither the respondent, 
Margaret Murphy nor her attorney had any knowledge of the said 
motions and pleas until they read them as exhibits attached to the 
petition for a writ of prohibition filed herein; that said motions and 
pleas were never presented to the Court and were never acted upon 
by the Court. 

GEORGE E. EDELIN. 


Subscribed and sworn to before me this 12th dav of August, 1921. 

MORGAN IT. BEACH, 

Clerk, 

By CIIAS. B. COFLIN, 

Clk. 

THEODORE D. PEYSER, 

GEORGE E. EDELIN, 

Attorneys for Defendants, 
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Exhibit “A.” 

Copy. 

Allan E. Walker & Co., Inc., 

613 15th Street N. W., 

Washington, D. C. 

A[)ril 25, 1921. 

Mr. B. F. Seymour, 

Apt. 204, Butland Court, 

City. 

Dear Sir: 

lit I heg to advise you that I have purchased, on “the Allan 

E. Walker Plan of Cooperative Ownership of Apartments”, 
premises known as Apartment Numl)er 204, Rutland Courts, 1725 
Seventeenth Street, Northwest, Washington, 1). C. 

As 1 desire to obtain j)ossession of the said premises for actual and 
hona fide occupancy by myi^elf and my family, I hereby give you 
notice to remove from and quit the same at the expiration of thirty 
davs from the date of the service of this notice. 

A^erv respectfullv, 

(Sgd.) ^ MARGARET MURPHY, 

Owner of PremiMH. 

Served on Mrs. Tweed, daughter, April 20, about 5:00 P. M. She 
read same and said she would forward to Mr. Seymour. 

Exhibit B. 


Before the Rent Commission of the District of Columbia. 


Case No. 3504. 


B. F. Seymour, Complainant, 

vs. 

M argaret Murphy, Defendant. 


Petition to /*a.s\s upon Sufficiencij of Notice to Quit and Facafe. 


To the Rent Commission of the District of Columbia: 

Your complainant, B. F. Seymour respectfully represents: 

That he is the tenant and occupant of the premises known as 204 
Rutland Courts in the City of Washington, District of Co- 
20 lumbia, and that he is now paying to Allan E. AValker & Co., 
whose address is given below, the sum of $47.50 per month, 
as rent for the said premises; that on the 30th day of April 1921, 
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• • 
your complainant was served by insufficient substitution service by 
the said defendant with a notice to quit the said premises on the 
20th day of May 1921; that said notice is defective in form and in 
substance, in that it does not comply with the provisions of Section 
109 of the Rents Act of the District of Columbia, approved Oc¬ 
tober 22, 1919; that said notice is inaccurate and legally insuffi¬ 
cient under the said Kents Act to entitle the said defendant to 
possession of said premises, and your complainant hereby disputes 
the accuracy and sufficiency of the statements set forth in said 
notice, the propriety and sufficiency of the service of said notice and 
the good faith of the demand made by said defendant for possession 
of the said premises. 

The premises considered, your complainant respectfully prays as 
follows: 

1. That the Rent Commission may pass upon and determine the 
accuracy and sufficiency of the statements embodied in the said 
notice to quit; the propriety and legal sufliciency of the service of 
said notice, and the good faith of the demand of said defendant for 
possession of the said premises. 

2. And for such other and further relief iis the nature of the case 
may require. 

Address of defendant: Rutland Courts. 

(Signed) B. F. SEYMOUR, 

Complainant. 

RAYMOND M. HUDSON, 

Attorneu for Complainant. 

21 Exhibit “C.” 

Before the Rent Commission of the District of Columbia. 

Case No. 3504. 

B. F. Seymour, Complainant, 
vs. 

Margaret Murphy, Defendant. 

Comes now the defendant and avers that she is the owner of 
premises known as Apartment No. 204, Rutland Courts, 1725 Seven¬ 
teenth Street, Northwest, City of AYashington, District of Columbia, 
having contracted for the purchase of said premises on September 
21, 1921, and completed said purchase on November 1, 1920; that 
said purchase was made under the “Allan E. Walker Plan of Co¬ 
operative Ownership of Apartments.” 

That the Act of Congress approved October 22, 1919, (Public 
No. 63-66th Congress), known familiarly as the “Ball Rent Law,” 
contains in Section 109 the provision that— 

“The bona fide owner of any rental property, apartment or hotel 
shall have the right to possession thereof for actual and bona fide 
occupancy by himself, or his wife, children or dependents, ♦ ♦ 
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In Section 101, paragraph 4, of (he same law, the word ^‘owner” 
is defined for all the pui^poses of the Act, it being set forth that— 


“The term ‘owner’ includes a lessor or sub-lessor, or other person 
entitled to receive rent or charges for the use or occupancy of any 
rental ])roj)erty, hotel or apartment, or any interest therein, or his 
agent.” 


That under date of April 20, 1021, after diligent efforts were made 
to locate the complainant, a notice to vacate the said premises at the 
cx])iration of thirty (30) days from the date of the service 
22 (copy of which is attached marked Exhibit A) was served 
on a Mrs. Tweed, a daughter of complainant containing a 
full and correct statement of the facts and circumstances upon which 
the same was ba.'^ed; that the complainant is now residing in 
Indiana]>olis, Indiana, and has no further need for the premises. 

Your defendant further avei-s that she is being put to unnecessary 
expense and inconvenience by being denied possession of siiid prem¬ 
ises by the coiuj)lainant and respectfully prays the Honorable Kent 
Commission to determine that your defendant is the owner and is 
entitled to possession of said i)remises for actual and bona fide oc- 
cu])ancy by herself. 

Kes])ectfully submitted: 

(Sgd.) MARGARET MURPHY. 

MARGARET MURPHY, 

Defendant. 

May 2.’), 11)21. 


Copy mailed to Comifiainant by registered mail Mav 25, 1021. 

B. E. C. 


Exhibit “D.” 

Copy. 

Before the Rent Commission of the District of Columbia. 

No. 3504. 

B. F. Seymour, Complainant, 

vs. 

Margaret Murphy, Defendant. 

The above-entitled case came on for hearing on the thirteenth day 
of June, 1021, upon the complaint of B. F. Seymour, dis- 
23 j)uting the accuracy and sufficiency of the statements set forth 
in a certain notice to cpiit Apartment No. 204, in the apart¬ 
ment house known as The Rutland Courts, No. 1725 Seventeenth 
Street, Northwest, in the City of Washington, District of Columbia, 
served upon him on the twenty-ninth day of April, 1021, by the 
defendant, Margaret Murphy; disputing the propriety and suffi- 
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ciency of the service of said notice and also the "ood faith of the 
demand made by said defendant for possession of the said apart¬ 
ment; and the said B. F. Seymour, through his attorney R. M. 
Hudson, being present, and being called upon by the Commission to 
make good his said complaint, and declining and failing so to do and 
announcing to the Commission that he would not offer or submit any 
evidence whatever in support of said com])laint,—it was, by the 
Commission, then and there Ordered. 

That said complaint be, and the same is hereby, this thirtieth day 
of June, A. D. 1921, dismissed. 

By the Commission: 

(Sgd.) A. LEFTWICII SINCLAIR, 

(Sgd.) CLARA SEARS TAYLOR, 

(Sgd.) WM. F. GUDE, 

Commissioners, 

I hereby certify that the foregoing is a true and accurate copy of 
the original determination on file in the ofiice of the Rent Commis¬ 
sion. 

(Sgd.) DANIEL C. ROPER, 

Secretary Rent Commission. 


24 Exhibit “E.’’ 

Copy. 

Before the Rent Commission of the District of Columbia. 

No. 3504. 

B. F. Seymour, Complainant, 

V9. 

Margaret Murphy, Defendant. 

The above-entitled case came on for hearing again on the first 
day of August, 1921, upon the motion of the complainant, B. F. 
Seymour, requesting the Commission to approve and sign a so- 
called ^‘Bill of Exception and Statement of Case,’^ filed herein on 
the twenty-seventh day of July, 1921; and it appearing that the 
determination of the Commission complained of was filed herein 
on the thirtieth day of June, 1921, and that the said complainant 
did not appeal to the Court of Appeals of the District of Columbia 
from the said determination within ten (10) days after the filing of 
said determination, and that the said determination, under Section 
108 of the Act of Congress known as “The Food Control and the 
District of Columbia Rents Act,’^ approved October 22, 1919, has 
become final and conclusive,—it is, by the Commission, this second 
day of August, A. D. 1921, ordered 
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That the said motion be, and the same hereby is, denied. 

By the Commission: 

(Sgd.) A. LEFTWICH SINCLAIR, 

(Sgd.) CLARA SEARS TAYLOR, 

(Sgd.) WM. F. GUDE, 

Commissioners. 

25 Exhibit “F.” 

Copy. 

In the Municipal Court of the District of Columbia. 

No. 204,150. 

Margaret Murphy, Plaintiff, 
vs. 

B. F. Seymour, Defendant. 

District of Columbia, To ivit: 

Your complainant, Margaret Murphy, being first duly sworn 
according to law, states that she is entitled to the possession of the 
premises known as Apartment 204 Rutland Courts, No. 1725 
17th Street, Northwest, located in the District of Columbia, and 
that the same is unlawfully detained from her and held without 
right by the defendant, B. F. Seymour, to whom the complainant’s 
assignor had heretofore rented the said premises as a term tenant 
and whose tenancy and estate has been determined as provided in 
the agreement under which said tenancy was established (and the 
service of a due notice to quit) and the' determination of the Rent 
Commission rendered on the 13th day of June, 1921, a true copy 
of which is attached hereto. 

Complainant therefore prays that a summons be issued, command¬ 
ing the defendant to appear and show cause why judgment should 
not be given against him for the restitution of the possession of said 
premises, and costs of this suit. 

^ MARGARET MURPHY. 

Subscribed and sworn to before me this 21 day of July, 

26 A. D. 1921. 

[SEAL.I WILLIAM L. BROWNING, 

Notary Public, D. C. 

Supreme Court of the District of Columbia. 

Friday, August 12th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 
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This cause came on to bo heard upon the petition, the rule to 
show cause, answer of defendants and their motion to dismiss the 
petition and the same is argued on behalf of the parties by their 
respective attorneys of record and submitted to the Court. Upon con¬ 
sideration whereof, it is ordered that the rule be discharged and the 
petition dismissed. Further it is considered that the defendants go 
hence without day, bo for nothing held and recover of plaintiff 
their costs of defense to be taxed by the clerk and have execution 
thereof. 

From the foregoing, the plaintiff by his attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon, the maximum 
of an undertaking to operate as a supersedeas is hereby fixed in 
the sum of One Thouand Dollars. 

Memoranda. 

August 12, 1921.—Supersedeas undertaking filed. 

27 September 26, 1921.—^Time to file transcript of record 
extended to and including October 15, 1921. 


Assignments of Error. 

Filed October 11, 1921. 

% ♦ >|C * 4c 

The plaintiff makes and fdes the following assignments of error 
to the rulings of the court in the above action: 

1. The court erred in discharging the rule and dismissing the 
petition because the Rent Commission had not determined the 
dispute between the plaitniff and the defendant ^lurphy, it being 
mandatory upon the Commission to decide this dispute and the 
Municipal court having no jurisdiction of the subject matter of the 
action until such dispute is settled. 

2. The court erred in discharging the rule and dismissing the 
petition because the Municipal Court is without jurisdiction of the 
subject matter of the suit and being without jurisdiction prohibition 
is the proper remedy. 

3. The court erred in discharging the rule and dismissing the 
complaint as the proceeding before the Rent Commission had been 
appealed to the Court of Appeals and the supersedeas bond tendered 
thus preventing the ruling of the Commission becoming final. 

4. The court erred in discharging the rule and dismissing the 
petition because the order of the Commission did not settle the dis¬ 
pute and was not a final order but only an interlocutory order of the 
Rent Commission. 

6. Other assignments of error will be stated in Counsel’s 
28 brief. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 
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Designation of Fiecord. 

Filed October 11, 1921. 

The clerk in copying the transcript of the record on appeal in the 
above action will copy the following documents: 

1. Petition of plaintiff with exhibits. 

2. Rule to show cause. 

3. Defendants’ motion to dismiss. 

4. Answers to the rule with exhibits. 

5. All court orders. 

6. Assignments of Error. 

7. Designation of the record. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

To T. D. Peyser, Esq., 

Attorney for Defendant-: 

Take notice that I will apply to the Clerk of the above court for 
transcript of the record on aj)peal in this action pursuant to the 
annexed designation of the record. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff. 

Acknowledged service of copy. 

T. D. PEYSER, 

Atty, for Def. 


29 Memorandum. 

October 14, 1921.—Time within which to file transcript extended 
to October 25, 1921. 

30 Supreme Court of the District of Columbia. 

United St.vtes of America, 

District of Columbia, ss: 

I, Morgan H. Beacli, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 29, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 65887 at Law, wherein B. F. Sey¬ 
mour is Plaintiff and Hon. R. H. Terrell, one of the Justices of the 
Municipal Court, &c. et al. are Defendants, as the same remains upon 
the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
20th day of October, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

niprh 

By W. E. WILLIAMS, ‘ 

Assistant Clerk, 


Endorsed on cover: Supreme Court of the District of Columbia. 
No. 3742. B. F. Seymour, appellant, vs. R. H. Terrell, &c., et al. 
Court of Appeals, District of Columbia. Filed Oct. 25, 1921. Henry 
W. Hodges, clerk. 
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In the Court of Appeals of the 
District of Columbia 


CO?J«T OV ' -raAL 


October Term, 1921Ci5TRICT OF 


No. 3742. 


JAN oO 1922 


B. F. Seymour, 


vs. 


r' ■ 


K. IT. Terrell, Judge and Margaret Murphy, 

Appellees, 

APPEAT^ FROi\I THE SUPREME COURT OF 
THE DISTRICT OF COLUMBIA. 


BRIEF FOR APPELLANT. 


Raymond M. Hudson, 
Attorney for Appellant, 


STATEMENT 


Appellant filed this action in the Supreme Court 
for a writ of prohibition against Judge .Terrell of the 
Municipal Court to stay the trial of a landlord and 
tenant action brought by Murphy against Seymour 
for an apartment in Rutland Courts'which Murphy 
claimed to have purchased on the “Allen E. Walker 
Plan of Co-operative Ownership of Apartments^' 
but there is no claim made that she had a deed or 
conveyence of the said apartment, as the Rent Com¬ 
mission had not decided the disputes between Sey¬ 
mour and Murphy theretofore raised in the Rent 
Commission in action No. 3504 (see order p. 5) but 
had dismissed the complaint without deciding the 
disputes. . , 


All these facts were pleaded in the Municipal 
Court (see 4 pleas p. 6-7) and the entire record in 
the ^lunicipal Court is Exhibit A (p. 4) and of the 
Rent Commission Exhibits pp. 12-15. 

The Supreme Court granted a rule against Judge 
Terrell but on answer and Motion to Dismiss (p. 8) 
the court discharged the rule and dismissed this 
action from which judgment this appeal was taken. 

ARGUMENT. 

The Ball Rent Law Section 109 makes it man- 
(Iniory for the Commission on its own initiative, 
or on complaint, to settle the disputes where there 
is one between the landlord and tenant. The last 
paragraph of the section being as follows: 

“If there Is a dispute between the owner and the 
tenant as to the accuracy or sulhciency of the state¬ 
ment set forth in such notice, as to the good faith of 
such demand, or as to the service of notice, the mat¬ 
ters in dispute shall he determined by the Commis¬ 
sion upon complaint as provided in Section 106 of 
this title.’’ 

The R(‘nt Commission did not settle the disputes 
but ruled that the burden of proof was on the ten¬ 
ant to show the lack of good faith, ownership, etc. 
and there was no burden on the landlord to even 
show she was the owner, which burden the tenant 
refused to assume and the Rent Commission in viol¬ 
ation of the Statutes thereupon dismissed the com¬ 
plaint without settling the dispute. 

The Commission having failed to settle the dispute 
its order being an interlocutory one as stated in the 
memorandum of Chief Justice Smythe in Seymour 
vs. St. Clair, No. 614 Original the Municipal Court 
had no jurisdiction to proceed with the action as this 
CiOurt held in Smith vs. Pyne, W. L. R. 468,150 Apps. 
—, and in Davis vs. Cooksey, 49 W. L. R. 467, 50 


2 


Apps.—, that when there has been a dispute raised 
between the landlord and tenant and such dispute 
has been brought to the attention of the court that 
the court had no jurisdiction to proceed until that 
disput(‘ is settled by the Commission. 

When this rule was pending the appellant was pre¬ 
paring the appeal he had taken to this court from the 
order of the Kent Commission dismissing the peti¬ 
tion and under the authority of In Re MacFarland, 
oO Apps. at 390 ; 36 W. L. R. 114—, it was proper 
for the court to issue a writ of prohibition even be¬ 
fore the appeal was taken or applied for. 

I am sure from the statement at the argument that 
i\lr. Justice Siddons would have granted this writ of 
prohibition had he then had the authority of Porter 
vs. Gardner (No. 3724 decided January 3, 1922) 50 
W. li. R. —which held that there can be a super- 
sed(‘as to a Rent Commission decision. 

lender Porter vs. Gardner, above, and In Re Mac¬ 
Farland, above we were clearly entitled to writ of 
prohibition if the order of the Rent Commission was 
interlocutory and not appealable, or if it was a final 
order we were then entitled to a writ of prohibition 
under Porter vs. Gardner, above. 

The mere fact that there was jurisdiction in this 
court to grant the writ does not take away from the 
Supreme Court its general jurisdiction to grant the 
writ. 

The allegation in the petition that exceptions were 
taken to and an appeal taken from the decision of 
the Commission in open session at the time it decided 
the ease is not denied as the Commission’s order 
only states that no appeal was taken within 10 days 
after the date it filed its vTitten decision carrying 
out its verbal decision made in open session some 
days before; there is no denial that the supersedeas 
bond was tendered within the 10 days provided by 
rule 10 of this court after the decision was filed the 
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Commission’s idea was the appeal had to be taken in 
wTiting. 

It seems clear this writ of prohibition should is¬ 
sue and as the action is still pending in the Municipal 
Court this case should be reversed and a writ order¬ 
ed to issue. 

Eespectfully submitted, 

Kaymond M. Hudson, 
'Attorney for Appellant. 
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JAIfUABY TEBM, 1922. 


No. 3742. 


B. F. SEYMOUR, Appellant, 

V8, 

R. H. TERRELL, One of the Justices of the Municipal 
Court of the District of Columbia, and MARGARET 
MURPHY. 


BBIEF ON BEHALF OF APPELLEES. 


Statement of the Case. 

The statement set forth in the brief of appellant is incom¬ 
plete and misleading. A correct and complete statement of 
facts is as follows: 

The appellee Murphy, being the purchaser of an apart¬ 
ment, served upon the appellant, who was a tenant therein. 
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a notice to quit and vacate the same. The sufficiency of 
this notice and the facts therein stated were disputed in a 
complaint filed by the appellant in the Rent Commission. 
Answer to this complaint was filed by appellee Murphy, 
after which the case came on for hearing before the Rent 
Commission on the 13th day of June, 1921. On the 30th 
day of June. 1921, the Rent Commission dismissed the com¬ 
plaint of the appellant (Record, pages 14-15). From this 
final order of the Rent Commission no appeal was taken, 
but after the expiration of the time provided by law within 
which an appeal might be taken the appellant attempted to 
appeal and submitted a “Bill of Exceptions” and “State¬ 
ment of Case” to the Rent Commission, with a motion that 
the same be approved by that body. That motion was 
denied (Record, pages 15-16). After the time for appellant 
to appeal from the order of dismissal of the Rent Commis¬ 
sion had expired the appellee Muiphy instituted a suit for 
possession of the said premises in the Municipal Court 
(Record, page 4), setting forth fully in said complaint all 
necessary facts to give that court jurisdiction and warrant¬ 
ing a judgment for possession. The case coming on for 
trial on the 3d day of August, 1921, counsel for defendant 
there, appellant here, requested that the same be continued 
for one day. (See answer of appellee Terrell, Record, page 
9.) On the following day, August-4, 1921, the appellant 
filed a petition in the Supreme Court of the District of Co¬ 
lumbia (Record, pages 1, 2, 3) praying for a writ of prohi¬ 
bition against the appellees and obtained a rule to show cause 
why such writ should not be granted (Record, pages 7-8). 
Respondents to the rule filed a motion to dismiss supported 
by affidavits (Record, pages 8 to 16), and upon hearing the 
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rule was discharged and petition dismissed (Record, pages 
16-17). This appeal is from the order discharging the said 
rule and dismissing the petition. 

ARGUMENT. 

From the foregoing facts it will he seen that very little 
argument is necessary. 

Attention is called to the fact that this matter has once 
before been before this Court in Seymour v. Sinclair et aJ., 
Court of Appeals, August, 1921, original. No. 614, in which 
the appellant Seymour sought a writ of certiorari or alterna¬ 
tive mandamus against the Kent Commission and appellee 
Murphy to compel the allowance of an ap[)eal from the Rent 
CMmmisssion in this identical controversy. The respondents 
tiled objections to the issuance of the rule on the ground 
that the a])i)eal was not taken within the time ])rescribed by 
the act. Tlie application for the rule t(> show cause was 

<lenied bv this court. 

%/ 

The appellant here, on page 2 of his brief, intimates by 
reference to a memorandum filed by Chief Justice Smythe 
in the case of Seymour v. Sinclair et al., supra, that this 
court denied the application on the ground that the decision 
of the Rent Commission was interlocutory and not final. 
The following is a quotation from the memorandum filed 
by Chief Justice Smythe: 

“On the 13th day of June the Commission ruled 
that the burden of proof was on Seymour; that he 
declined to accept it, excepted to the ruling, and noted 
an appeal; that the Commission then took the case 
under advisement, Seymour having refused to pro¬ 
ceed with his proof, and on the 30th day of June ren- 
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dered its decision dismissing the case. F^om this no 
APPEAL WAS TAKEN. The appeal was from an inter¬ 
locutory order (the ruling of June 13th), not a final 
determination. The application should he denied.’’ 

It is obvious from the above that this court did not reach 
any such conclusion as counsel would intimate, but rather 
decided that appellant had not taken an appeal from the 
final niling of the Commission, but had noted an ai)i)eal 
from an interlocutory order some time previous to the date 
that the final decision was actuallv handed down. 

We are confronted here with exactly the same situation 
as existed in the application for writ of certiorari or the 
alternative mandamus. There is nothing new for the con¬ 
sideration of this court, and it is manifest that the sole juir- 
pose of the application for the rule in this case and the api)eal 
from the order dismissing tlie [)etition is for delay and 
to prevent the entry of a judgment againsl the ap])ellanl. 

Ina.smuch as the Rent Commission rendered a final de¬ 
termination in the proceeding before that body from which 
no appeal was taken, the determination of the Rent Coinmis- 
sion became final (Zinkham r. Kilgore, 49 W. L. R., 437; 
Davis V. Cooksey, 49 W. L. R., 407). The Municipal'Court 
of the District of Columbia had full jurisdiction to entertain 
the case and enter judgment thereon. 

Appellant’s brief tends to confuse the issue before this 
could. We are not concerned with the duty of the Rent 
Commission to determine matters of di.spute between land¬ 
lord and tenant, as suggested on [)age 2 of ajipellaiit’s brief; 
the sole question is whether the Supreme Court of the Dis¬ 
trict of Coluitibia erred in refusing a writ prohibiting the 
respondent Terrell from proceeding with the trial of a land- 
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lord-and-tenant case wherein the parties had appeared before 
the Rent Commission and where the Rent Commisssion had 
entered a final determination from which no appeal was 
taken. 

'Appellant mainly relies ui)on the ciise of Porter v. Gard¬ 
ner, volume 50, Washington Law Reporter, No. 4, page 54, 
decided January 3, 1922. In that case, however, “appellant 
duly noted an api)eal to this (Court of Appeals) court and 
filed a supei’sedeas bond apj)roved by the Commission.'’ No 
further discussion of that case is necessary. 

Appellant suggests in his brief that the Commission, in re¬ 
fusing to approve a supposed su])ersedeas bond, did so on 
the ground that it was essential that the appeal be taken in 
writing. The record in this ca.se does not show any such 
conclusion reached by the Commission, but, as stated before, 
the record shows that no appeal whatever had been taker 
within the time j)rescribed, which question has already been 
[)assed upon by this court in Seymour v. Sinclair et al., supra. 

The brief of ai>pellant, also asserts that there is no denial 
that a supersedeas bond was tendered within ten days from 
the time of the final order of the Coininission. Appellant s 
own affidavit shites that “on July 12, 1921 (over ten days 
after the final order). * * * plaintiff moved the said 

Rent Commission ai)prove the said bond, to which approval 
defendant Murphy objected on the ground that it was too 
late, and that there was no appeal from such a determina¬ 
tion, and for these reasons the Commission refused to approve 
the bond.” (Record, page 2.) See also the affidavit in 
sup] 30 i 4 of motion to dismiss rule, wherein it is stated that 
the appellant failed to note his appeal and file his bond in 
time (Record, page 10). See also order of Rent Commis¬ 
sion of August 2, 1921 (Record, pages 15-16). 
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As before noted, the determination of the Rent Commis¬ 
sion dismissing the complaint of the appellee was a final 
order, and if appellant was dissatisfied he had his right to 
an appeal. He failed to exercise that right within the time 
prescribed and by virtue of this proceeding seeks ,to delay 
the entry of judgment in the Municipal Court. 

The record also very clearly shows that the appellee Ter¬ 
rell was never moved to suspend action in this case, or that 
a plea to the jurisdiction wiis presented. It is true that aj)- 
pellaiit has filed some form of a motion to dismiss tlic com¬ 
plaint in the Municipal Court, supported by four pleas, but 
the same were never presented, submitted, or argued—in 
fact, appellee Terrell was ignorant of such pleadings having 
been filed until after the rule was sened upon him (Record, 
])ages 9-10). It is to be presumed that if said motion and 
pleas had been presented to the court and argued the ques¬ 
tion rai.^ed would have been decided in accordance with law. 
If not so decided, appellant had his right to seek a writ of 
error. Having appeared generally and submitted to the 
jurisdiction of the court, appellant cannot successfully apply 
for a writ of lU’ohibition to take the place of his right to 
petition for a writ of error. 

Respectfully submitted. 

THEODORE D. PEYSER, 
GEORGE E. EDELIN, 

Attorneys for Appellees, 
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